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ORDER 

 

PER BEENA PILLAI, JUDICIAL MEMBER 

Present appeal is filed by assessee against the final assessment 

order passed by the Ld.DCIT, International Taxation, Circle – 

1(1), Bangalore for A.Y. 2019-20 on following grounds of appeal: 
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“Cisco Systems International B.V. (hereinafter referred to 
as 'the Appellant'), respectfully craves leaveto prefer an 
appeal against the order dated January 25, 2023 
(impugned order) passed by Ld. Assessing Officer 
(hereinafter referred to as the 'AO') under section 143(3) 
read with section 1440(13) of the Income-tax Act, 1961 
('the Act') pursuant to directions dated December 15, 2022 
issued by Ld. DRP under section 144C (5) of the Act inter-
alia on the following grounds which are without prejudice 
to each other: 
That on the facts and circumstances of the case and in 
law: 

A. Grounds relating to corporate tax matters: 
1. The draft assessment order dated March 31, 2022, and 
final assessment order dated January 25, 2023, is bad in 
law as no valid notice under section 143(2) of the Act was 
issued by the jurisdictional assessing officer. 
Without prejudice to the above: 
2. Learned DRP/AO erred in selectively reading out of 
context few parts of agreements entered into with 
customers in India leading to misinterpretation and 
making factually incorrect observations, erroneous 
conclusions that right to adapt the software was granted 
to certain customers. 
3. Ld. DRP/AO misinterpreted provisions of the Act and 
Double Taxation Avoidance Agreement entered into 
between India and Netherlands ('DTAA') and consequently 
erred in bringing to tax receipts from sale of software 
licences and support services received by Appellant, as 
income in the nature of Royalty/Fees for Technical 
Services ('FTS') 
3.1. Ld. DRP/AO erred in not appreciating that the receipts 
of the Assessee are for supply of copies of the software 
license and not for the information of the industrial, 
commercial or scientific experience. 

3.2. Ld. DRP/AO erred in treating receipts of the Appellant 
from supply of copyrighted software license as income in 
the nature of 'Royalty' as per the provisions of the Act and 
DTAA. 
3.3. Ld. DRP/AO has erred, in treating the receipts of the 
Appellant from supply of support services as FTS/royalty 
under the provisions of the DTAA, based on various 
assumptions and surmises not substantiated by factual 
observations. 
4. Ld. DRP/AO have erred in lightly ignoring decisions of 
Hon'ble Tribunal in Appellant's own case as also decision 
of Hon'ble Supreme Court. Impugned order does not 
indicate any justification for not following principle of 
consistency. 
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B. Grounds of appeal relating to other matters 
5. Ld. AO has erred in law by not allowing full credit of 
taxes deducted at source as duly available to the 
Appellant. 
6. The learned AO has erred in law by levying interest of 
INR 18,81,21,462 under section 234B of the Act, which is 
on account of the adjustments proposed to the returned 
income. 
The Appellant submits that each of the above grounds is 
independent and without prejudice to one another. 
The Appellant craves leave to add, alter, amend, vary, omit 
or substitute any of the aforesaid grounds of appeal at any 

time before or at the time of hearing of the appeal, so as to 
enable the Hon'ble Tribunal to decide on the appeal in 
accordance with the law.” 

2. Brief facts of the case are as under: 

2.1 Cisco Systems International B.V. (hereinafter referred to as 

'the Assessee' or 'CSI By') is a company incorporated under the 

laws of The Netherlands and is assessed to tax by the DCIT, 

International Taxation - Circle 1(1), Bengaluru.  The Ld.AO noted 

that the assessee is engaged in manufacture and selling of Cisco 

products and provide the related support and services. The 

assessee submitted before the authorities below that being a tax 

resident of The Netherlands in accordance with the provisions of 

Article 4 of the India — Netherlands double taxation avoidance 

agreement, it is eligible to be taxed as per the provisions of the 

DTAA to the extent they are more beneficial than the provisions 

of the Income-tax Act, 1961 ('the Act') and also that the assessee 

did not have any Permanent Establishment ('PE') in India as 

defined under Article 5 of the DTAA. 

2.2 During the AY 2019-20, assessee filed a return of income 

declaring NIL income and claiming refund of INR 183,63.68.220 

on account of taxes withheld by the customers in India. 

2.3 Subsequently. notices under Section 143(2) and 142(1) of the 

Act were issued to the assessee initiating scrutiny assessment 
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proceedings. During the assessment proceedings, the Ld.AO 

called for certain information/ details which were duly furnished 

by the assessee. Subsequently, the Ld.AO issued a draft 

assessment order under Section 143(3) of the Act dated 

31.03.2022.  The Ld.AO in the draft order proposed to assess the 

total income of the assessee at INR 2242,62,05,750. 

2.4 It is submitted that, the facts for A.Ys. 2017-18 and 2018-19 

are identical which is recorded by the Ld.AO in the draft 

assessment order dated 31.03.2022.  The assessee also 

submitted that this issue has been considered by Coordinate 

Bench of this Tribunal in assessee’s own case, the details of which 

are as under: 

Assessment 
Year 

Appeal No. Date of order 

2011-12 
IT(IT) No. 
760/Bang/2022 

16.12.2022 

2018-19 
IT(IT)A No. 
761/Bang/2022 

16.12.2022 

2016-17 
IT(IT)A No. 
1415/Bang/2019 

30.09.2021 

2017-18 
IT(IT)A No. 
188/Bang/2021 

12.10.2021 

2.5 However in the draft assessment order served on the 

assessee, the Ld.AO proposed to make the following additions by 

observing as under: 

“12.7 Hence both the software and service offerings of 
CSIBV falls under the purview of royalty and hence the 
total revenue from sale of software and service amounting 
to Rs.2242,66,05,750 is to be taxed as income in the 
nature of royalty in the hands of CSIBV for AY 2019-20. 
Alternatively, the earlier contention, Rs. 341,81,33,779 is 
to be taxed as Royalty pertaining to sale of software and 
Rs. 1900,84,71,971 pertaining to sale of services which is 
to be taxed as FTS. From the above discussion, it is proved 
that the payments received by CSIBV of. Rs. 
2242,66,05,750 during the financial year relevant to AY 
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2019-20 constitute Royalty/FTS, both under Income Tax 
Act, 1961, and under the Double Taxation Avoidance 
Agreement between India and Netherlands.” 

2.6 On receipt of the draft assessment order, the assessee filed 

objections before the DRP. The DRP also did not consider the 

view taken by this Tribunal in the preceding assessment years 

and confirmed the addition proposed by the Ld.AO. 

3. The Ld.AR submitted that assessee also raised a legal ground 

before the DRP challenging the validity of the draft assessment 

order dated 31.03.2022 by submitting that no valid notice u/s. 

143(2) was issued by the jurisdictional assessing officer. It was 

submitted before the DRP that as per CBDT notification no. 

61/2019, 143(2) notice has to be issued by the Ld.AO. It was 

submitted that, in the facts of the present case, the notice u/s. 

143(2) was issued by ACIT vs. National e-Assessment Centre 

(1)(2), who did not have jurisdiction over the assessee.  

3.1 It was submitted by the assessee that, the proceedings 

initiated under faceless assessment procedure is invalid as the 

CBDT had issued order u/s. 119 of the Act on 13.08.2020, 

wherein it provided that the cases assigned to international 

charges would not fall under the purview of faceless assessment 

scheme.  

3.2 The DRP after considering various submissions of the 

assessee observed and held as under: 
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3.3 The DRP thus dismissed the objections raised by assessee on 

both the issue.  

4. On receipt of the DRP directions, the Ld.AO passed the final 

assessment order by making addition of Rs.2242,66,05,750/- in 

the hands of the assessee. 

Aggrieved by the final assessment order, the assessee is in appeal 

before this Tribunal. 
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5. Ground no. 1 is general in nature and therefore do not require 

adjudication. 

6. Ground no. 2 raised by assessee is challenging the validity of 

draft assessment order passed by the Ld.AO. 

6.1 We have also perused the observations of the DRP 

reproduced hereinabove and the response of the Ld.AO to the 

objections of the assessee that are reproduced in the DRP 

directions.  We do not find any merit in the legal ground raised by 

the assessee based on the observations recorded by the DRP. 

Accordingly, ground no. 2 raised by the assessee stands 

dismissed. 

7. At the outset, the Ld.AR submitted that the issues raised by 

the assessee on merits in Ground nos. 3-4 stands squarely 

covered by the decisions of Coordinate Bench of this Tribunal in 

assessee’s own case for preceding assessment years. 

7.1 The Ld.DR on the contrary, relied on the orders passed by the 

authorities below. 

We have perused the submissions advanced by both sides in the 

light of records placed before us. 

7.2 We note that in the order dated 12.10.2021 passed by the 

Coordinate Bench of this Tribunal in assessee’s own case for A.Y. 

2017-18, this Tribunal has observed that Hon'ble Karnataka High 

Court in assessee’s own case for A.Y. 2011-12 in ITA No. 7/2019 

by order dated 26.03.2021 has upheld the view of this Tribunal 

on this issue.  It is submitted that there is no change in terms 

and conditions of the agreement in the year under consideration 

also. He submitted that the assessee is not transferring any 

copyright, but granting only user license.  It has been contended 
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that the decision rendered by the Hon’ble Supreme Court in the 

case of Engineering Analysis Centre of Excellence (supra) is 

followed by the co-ordinate bench in AY 201415, 2015-16 and 

2016-17 and the same should be followed in this year also.   

7.3 Hon’ble Supreme Court in case of Engineering Analysis Centre 

for Excellent Pvt. Ltd. vs CIT (supra) while considering the issue 

had looked into the ratio is laid down by the jurisdictional High 

Court, and the other decisions that was relied on by the Ld.AO. 

Hon’ble Supreme Court in paragraph 27,47,52,168 & 169 

observed as under: 

“24. The Apex Court in the aforesaid case has held in 
paragraphs 27, 47, 52, 168 & 169 as under: 

"27. The machinery provision contained in Section 195 
of the Income Tax Act is inextricably linked with the 
charging provision contained in Section 9 read with 
Section 4 o the Income Tax Act, as a result of which, a 
person resident in India, responsible for paying a sum 
of money, "chargeable under the provisions of [the] Act", 
to a non-resident, shall at the time of credit of such 
amount to the account of the payee in any mode, deduct 
tax at source at the rate in force which, under Section 
(37A)(iii) of the Income. Tax Act, is the rate in force 
prescribed by the DTAA. Importantly,  such deduction is 
only to be made if 'the non-resident is liable to pay tax 
under the charging provision contained in Section 9 read 
with Section 4 of the Income Tax Act, ,read with the 
DTAA. Thus, it is only when the non-resident is liable to 

pay income tax in India on income deemed to arise in 
India and no deduction of TDS is made under Sector 
105(1) of the Income Tax Act, or such perion has, after 
applying Section 195(2) of the Income Tax Act, not 
deducted such proportion of tax as is required, that the 
consequences of a failure to deduct and pay, reflected in 
Section 201 of the Income Tax Act, follow, by virtue of 
which the resident-payee is deemed an "assessee in 
default", and thus, is made liable to pay tax, interest 
and penalty thereon. This position is also made amply 
clear by the referral order in the concerned appeals from 
the High Court of Karnataka, namely, the judgment of 
this Court in GE Technology (supra). 
47. In all these cases, the "licence" that is granted vide 
the EULA, is riot a licence in terms of Section 30 of the 
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Copyright Act, which transfers an interest in all or any 
of the rights contained in Sections 14(a) and 14(b) of the 
Copyright Act, but s a "licence" which imposes 
restrictions  or conditions for the use of computer 
software. Thus it cannot be said that any of the EULAs 
that we are concerned with are referred lo Section 30 of 
the Copyright Act, inasmuch as Section 30 of the 
Copyright Act speaks of granting ar1 interest in any of 
the rights mentioned in Sections 14(a) and 14(b) of the 
Copyright Act. The EULAs in all the appeals before us 
do not grant any such right or interest, !east of all, a 
right or interest to reproduce the computer software. In 

point of fact, such reproduction is expressly interdicted, 
and it is also expressly stated that no vestige of 
copyright is at all transferred, either to the distributor or 
to the end-user. A simple illustration to explain the 
aforesaid position will suffice. If an English publisher 
sells 2000 copies of a particular book to an Indian 
distributor, who then resells the same at a profit, no 
copyright in the aforesaid book is transferred to the 
Indian distributor, either by way of licence or otherwise, 
inasmuch as the Indian distributor only makes a profit 
on the sale of each hook. Importantly, there is no right in 
the Indian distributor to reproduce the aforesaid book 
and then sell copies of the same. On the other hand, if 
an English publisher were to sell the same book to an 
Indian publisher, this time with the right to reproduced 
and make copies of the aforesaid book with the 
permission of the author it can be said the copyright  in 
the book has been transferred by way of licence or 
otherwise, and what the Indian publisher will pay for, is 
the right to reproduce the book, which can then be 
characterized as royalty for the exclusive right to 
reproduce the book in the territory mentioned by the 
licence.  

52. There can be no doubt as to the real nature of the 
transactions in the appeals before us. What is "licensed" 
by the foreign, non-resident supplier to the distributor 
and resold to the resident end-user, or directly supplied 
to the resident end-user, is in fact the sale of a physical 
object which contains an embedded computer 
programme, and is therefore, a sale of goods, which, as 
has been correctly pointed out by the learned counsel 
for the assessees, the law declared by this Court in the 
context of sales tax statute in Tata Consultancy Services 
v. State of A.P., 2005(1) SCC 308 (see paragraph 27). 
168. Given the definition  of royalties contained in 
Article 12 of the DTAAs mentioned in paragraph 41 of 
this Judgment, it is clear that there is no obligation on 
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the persons mentioned in S.195 of the Income Tax Act to 
deduct tax at source, as the distribution 
agreements/EULAs in the facts of these cases do not 
create any interest or right in such distributors/end-
users, which would amount o the use of or right to use 
any copyright. The provisions contained in the Income 
Tax Act (S. 9(1) (vi), along with explanations 2 and 4 
thereof), which deal with royalty, not being more 
beneficial to the asessees, have no application in the 
facts of these cases. 
169. Our answer to the question posed before us, is that 
the amounts paid by resident Indian end-

users/distributors to non-resident computer software 
manufacture/suppliers, as consideration for the 
resale/use of the computer software through EULAs 
/distribution agreements, is not the payment of royalty' 
for the use of copyright in the computer software and 
that the same does not give rise to any income taxable 
in India, as a result of which the persons referred to in 
Section 195 of the Income Tax Act were not liable to 
deduce any TDS under Section 195 of the Income Tax 
Act. The answer to this question will apply to all, four 
categories of cases enumerated by us, in paragraph-4 of 
this judgment. 

8. In the light of the aforesaid judgment delivered by the 
Hon'ble Supreme Court, the question of law framed in the 
present appeal is decided in favour of the assessee and 
against the revenue.” 

7.4 Similar view has been taken by the Coordinate Bench of this 

Tribunal in the appeals mentioned hereinabove in assessee’s own 

case.  In the light of the above observations, and respectfully 

following the decision of Hon’ble Supreme Court, we are of the 

view that Ld.CIT(A) erred in treating the receipts from sale of 

software with the support services as royalty. 

Accordingly ground nos. 3 to 4 raised by assessee stands 

allowed.  

8. Ground no. 5 is raised by assessee seeking the credit of TDS 

that is paid by assessee.  The Ld.AO is directed to verify the 

details filed by the assessee and consider the claim in accordance 

with law.  
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Accordingly, ground no. 5 raised by assessee stands allowed. 

9. Ground no. 6 is consequential in nature and therefore do not 

require adjudication. 

In the result, the appeal filed by the assessee stands partly 

allowed. 

Order pronounced in the open court on 18th May, 2023. 

            
 
 Sd/-  Sd/- 
(CHANDRA POOJARI)                         (BEENA PILLAI)                                                                                                                           
Accountant Member                     Judicial Member  

 
 
 
Bangalore,  
Dated, the 18th May, 2023. 
/MS / 
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